
 

 

 Executive summary 
 

 
 
 
The title of this study translates as: International law and cannabis II. Regulation 
of cannabis cultivation and trade for recreational use: positive human rights obliga-
tions versus UN Narcotic Drugs Conventions 
 
Are authorities permitted under international law to regulate the cultivation 
of and trade in cannabis for recreational use? In our first book on International 
law and cannabis (Van Kempen & Fedorova, Kluwer 2014), we conclude that 
this is not the case when the question is considered strictly from the internal 
perspective of the relevant UN Narcotic Drugs Conventions (the UN 1961 
Single Convention and the UN 1988 Illicit Traffic Convention). Whether the 
answer is different when considered from the external perspective of interna-
tional human rights conventions (ICESCR, ESC, ICCPR, ECHR1) is the sub-
ject of the current study. From this external perspective there is a possibility 
to regulate, even by legalization, the cultivation of and trade in cannabis for 
the recreational user market. 
 
Potential relevance of human rights obligations 
Pleas in favour of regulating cannabis cultivations and trade for recreational 
use are often based on arguments that relate to the interests of individual and 
public health, the security of citizens and crime control. The essence of these 
arguments is that regulation of cannabis can better protect these interests 
than a prohibitive approach. This is interesting from a human rights perspec-
tive because health, security and crime control interests are also covered by 
the umbrella of human rights. The right to health, the right to life, the right 
not to be subjected to inhumane treatment and the right to privacy are the 
source of the so-called positive obligations for the fulfilment of the stated 
interests. Positive human rights obligations require states to take measures in 
order to guarantee fundamental human rights of individuals. Central to this 
study are the obligations to improve actively individual and public health, 
and to protect actively the lives and physical and mental integrity and pri-
vacy of citizens. The so-called negative obligations – that is: obligations that 
stipulate that a state has to abstain from unlawful interference with rights 

                                                             
1  International Covenant on Economic, Social and Cultural Rights (ICESCR), European 

Social Charter (ESC), International Covenant on Civil and Political Rights (ICCPR), and 
European Convention on Human Rights (ESHR). 
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guaranteed under the human rights conventions – are less relevant for the 
question whether states are allowed to permit cannabis for recreational use 
through regulation. 
 
Central research questions 
In this second book on “international law and cannabis”, the first central 
question is whether states – on the basis of their positive human rights obli-
gations for the protection of individual and public health, the security of 
citizens and crime control – can be obligated to regulate cannabis cultivation 
and trade for recreational use if such regulation ensures a better protection of 
these interests than a prohibitive drug policy in conformity with the UN 
Narcotic Drugs Conventions. To the extent that such an obligation can be 
established, the second question arises whether states can or must prioritize 
their positive human rights obligations rather than their obligations under 
the drugs conventions. This book approaches this second question from two 
perspectives: the so-called conflict approach and the so-called harmony ap-
proach. More specifically this study discuses the different rules for solving 
conflicts between treaty provisions, including lex specialis and lex prior; it 
addresses the relevance of the priority rule in article 103 of the UN Charter 
and the concepts such as jus cogens, erga omnes and integral obligations; and 
finally it examines the substantive weight of human rights as compared to 
other international legal norms. Moreover, on the basis of the principles of 
systemic integration and the presumption against conflict, this book explores 
in what way the conflicting obligations under the international human rights 
conventions and the UN Narcotic Drugs conventions can best be reconciled 
or harmonized. 
 
Conclusions of this research 
Both questions are answered in the affirmative. The regulation of cannabis 
cultivation and trade for recreational use because of the interests of individ-
ual and public health, security and crime control can find its basis in positive 
human rights obligations that arise from international human rights conven-
tions (Chapter 2). Under international law, states must give priority to their 
human rights obligations over and above any conflicting obligations under 
the UN Drugs Conventions (Chapter 3). This means that states have the pos-
sibility under international law to regulate cannabis despite their obligations 
under the UN Drugs Conventions. However, this applies only when certain 
conditions are met (Chapter 4). 
 
Primary conditions for regulating cannabis cultivation and trade for recrea-
tional use 
The possibility for states to regulate cannabis cultivation and trade in view of 
their positive human rights obligations only exists if at least the following 
conditions are met: 
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1. Relevant human rights based interest. First, the regulation of cannabis cultiva-
tion and trade should protect interests that are relevant from the perspective 
of positive human rights obligations. Otherwise, the potential applicability of 
such obligations is out of the question.  

In the discussion about the possibilities of regulating cannabis cultivation 
and trade, several arguments in its favour are presented that – assuming 
their empirical validity – are supported by one or more of those positive 
obligations. These relevant arguments hold that it is desirable to regulate 
cannabis because such regulation would better protect the following inter-
ests: safeguarding the quality of cannabis; monitoring the cannabis chain; 
reducing peripheral crime (murder, manslaughter, causing death by negli-
gence, abuse and assault and threats); protection of health, life and the physi-
cal and mental integrity of local residents (e.g. against fire or legionella con-
tamination that results from the illegal and unsafe installation for illicit can-
nabis plantations); protection of health of juveniles; reducing substantial 
nuisance and damage that directly affects the enjoyment of people’s private 
lives (due to, for example, a terrible stench, noise, fire and legionella infec-
tion) and the separation of the soft drugs market and the hard drugs market 
(which would divide the simultaneous availability of and access to soft drugs 
and hard drugs).  

We have come to the conclusion that regulation of cannabis cultivation 
and trade for recreational use, under certain conditions is to be considered a 
positive obligation for the protection of human rights. This conclusion is 
based on the right to health (ICESCR and ESC) and the right to life, the right 
not to be subjected to inhumane treatment and the right to privacy (ICCPR 
and ECHR).  
 
2. The claim of a more effective human rights protection must be substantiated. The 
conclusion that regulation of cannabis cultivation and trade for recreational 
use can indeed be based on positive human rights obligations does not mean 
that such regulation is automatically permissible. For this purpose, the state 
should – in a sincere and convincing manner – demonstrate that regulation 
would better fulfil the relevant positive human rights obligations (derived 
from the rights to health, life, physical and mental integrity and privacy) than 
an approach in which the cultivation and trade of cannabis is prohibited and 
combatted. Otherwise, it would not be possible to base the regulation of can-
nabis on positive human rights obligations and the state would be obliged to 
fully honour its obligations under the UN Narcotic Drugs Conventions.  

Thus, for the potentially relevant positive human rights obligations to be 
applicable, at least two conditions must be met. First, the regulation of can-
nabis cultivation and trade for recreational use should provide for a more 
effective protection of human rights than a policy that is in accordance with 
the drugs conventions (the requirement of greater effectiveness). Second, a state 
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that aspires to regulate cannabis should at a minimum substantiate that this 
regulation would actually lead to a more effective protection of human rights 
than a prohibitive and repressive approach (the requirement of substantiation 
i.e. plausibility). The substantiation by the state required for this purpose 
should be based on genuine analysis, argumentation and considerations that 
are convincing and that are, as far as possible, based on available scientific 
and other research data. 

There is also the question whether a state that intends to regulate canna-
bis cultivation and trade because of its positive human rights obligations 
should first collect data on the effects of such regulation through pilot studies 
rather than introduce nation-wide regulation without any further ado. We 
conclude that it is up to the state to make a considered and substantiated 
decision on whether such pilots are meaningful and desirable.   
 
3. National democratic support and decision-making. A state’s conclusion that 
regulation of cannabis would lead to more effective protection of human 
rights should be based on the democratic decision-making process in that 
state. As states and their societies have their own idiosyncrasies, peculiarities 
and constellations, the most effective approach in one state does not neces-
sarily work in another state. It is partly for this reason that every state – in 
accordance with the so-called principle of primarity – in order to fulfil its 
treaty obligations is first and foremost responsible for determining which 
means are most adequate. Moreover, in the context of the right to health, the 
importance of participation of the public in the decision-making process 
concerning health related issues is emphasized. Furthermore, a measure that 
cannot count on public support will in many instances also prove to be less 
effective than in a case where such support exists. Local authorities – or indi-
viduals or private organisations – as a rule do not possess the possibility to 
force national authorities (both the administration and the legislator) to regu-
late cannabis cultivation and trade when national authorities refuse to take 
that step. 
 
4. No disadvantage for other states: a closed system. When a state proceeds with 
regulation of cannabis cultivation and trade for recreational use, it should 
make sure to monitor the regulation to such a degree that other states are not 
confronted with negative consequences, most importantly with the export 
from the regulating state. The protection offered in that sense to other states 
should not be less – and preferably even more effective – than that offered 
under the prohibitive approach that fully accords with the drugs conven-
tions. Therefore, the state should create a closed national system and/or chain 
for cultivation, trade and possibly also use of cannabis.  
 
5. The obligatory policy of discouragement. When a state proceeds with regula-
tion of cannabis cultivation and trade for recreational use, it should create an 
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adequate policy to ensure discouragement, limitation and increased public 
awareness of the risks associated with recreational use of cannabis. This is 
necessary not only to ensure that the national drugs policy adequately pro-
tects human rights; the right to health itself creates an obligation to that end. 
When developing such a policy of discouragement, the state needs to con-
sider what measures are most effective. In this context it is important to un-
derline that obligations do not have to be implemented so as to backfire in 
the end. 

Summarizing conclusion 
This legal research shows that it can be possible for states to regulate canna-
bis cultivation and trade for recreational use by legalization in accordance 
with international law in spite of the UN Drugs Conventions. To this end, the 
state should – in a sincere and convincing manner – demonstrate that regula-
tion would constitute a better protection of human rights than a prohibitive 
approach in accordance with the drugs conventions. These human rights first 
and foremost concern positive obligations deriving from the rights to health, 
life, physical and mental integrity, and privacy to the extent that these obliga-
tions serve to ensure individual and public health, security and crime control. 
The regulation, however, will have to satisfy several requirements and must 
be accompanied by a policy that discourages recreational cannabis use. If a 
state is able to satisfy these conditions, under current international law it can 
legitimately prioritize the human rights obligations over and above any con-
flicting obligations arising from the UN Narcotic Drugs Conventions.   
 
 


