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Sentencing (Community Correction 
Order) and Other Acts Amendment 

Bill 2016 
 

Introduction Print 
 

EXPLANATORY MEMORANDUM 
 

Clause Notes 

Part 1—Preliminary 

Clause 1 sets out the purposes of the Bill, which are— 

• to amend the Sentencing Act 1991 to limit the use 
of non-custodial orders by the courts, make various 
changes to the regime relating to community correction 
orders, clarify the application of Part 8 of that Act to the 
Children's Court, further provide for statements on the 
reduction of sentences for guilty pleas, and make 
various minor amendments to that Act; and 

• to amend the Bail Act 1977 to repeal provisions 
relating to the giving of a notice of trial; and 

• to make consequential amendments to the Crimes 
Act 1958, the Sentencing Act 1991, the Drugs, 
Poisons and Controlled Substances Act 1981 and 
the Terrorism (Community Protection) Act 2003. 

Clause 2 sets out when the provisions in the Bill come into operation. 

Subclause (1) provides that, subject to subsections (2) and (3), 
this Act comes into operation on a day or days to be proclaimed. 

Subclause (2) provides that Part 5 of the Bill comes into 
operation on the day on which sections 15 and 16 of the Crimes 
Amendment (Sexual Offences) Act 2016 come into operation.  
The Crimes Amendment (Sexual Offences) Act 2016 will 
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amend a number of sexual offence provisions in the Crimes 
Act 1958 that are a category 1 offence for the purposes of 
the Sentencing Act 1991.  Part 5 of the Bill provides for 
amendments to the Crimes Act 1958 and Sentencing Act 1991 
that are consequential on commencement of sections 15 and 16 
of Crimes Amendment (Sexual Offences) Act 2016. 

Subclause (3) provides that, if a provision of this Act does not 
come into operation before 2 October 2017, it comes into 
operation on that day.   

Part 2—Amendment of Sentencing Act 1991 

Clause 3 inserts the definitions of category 1 offence and category 2 
offence into section 3(1) of the Sentencing Act 1991. 

A category 1 offence (the most serious offending) means any of 
the following offences committed by a person who is 18 years of 
age or more at the time of the commission of the offence—  

• murder;  

• an offence against section 15A(1) of the Crimes 
Act 1958 (causing serious injury intentionally in 
circumstances of gross violence);  

• an offence against section 15B(1) of the Crimes 
Act 1958 (causing serious injury recklessly in 
circumstances of gross violence);  

• an offence against section 38(1) of the Crimes 
Act 1958 (rape);  

• an offence against section 39(1) of the Crimes 
Act 1958 (rape by compelling sexual penetration);  

• an offence against section 44(1) of the Crimes 
Act 1958 (incest with the person's child, other lineal 
descendant or step-child) if the victim was, at the time 
of the offence, under the age of 18;  

• an offence against section 44(2) of the Crimes 
Act 1958 (incest with a child, other than lineal 
descendant or step-child under the age of 18 of the 
person's de facto spouse);  
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• an offence against section 45(1) of the Crimes 
Act 1958 (sexual penetration of child under the age 
of 16) committed in the circumstance of aggravation 
described in section 45(2)(a) of that Act;  

• an offence against section 47A(1) of the Crimes 
Act 1958 (persistent sexual abuse of child under the 
age of 16);  

• an offence against section 71(1) of the Drugs, Poisons 
and Controlled Substances Act 1981 (trafficking in a 
drug or drugs of dependence—large commercial 
quantity);  

• an offence against section 72 of the Drugs, Poisons 
and Controlled Substances Act 1981 (cultivation of 
narcotic plants—large commercial quantity). 

A category 2 offence (other serious offending) means any of the 
following offences committed by a person who is 18 years of age 
or more at the time of the commission of the offence—  

• manslaughter;  

• an offence against section 5A of the Crimes Act 1958 
(child homicide);  

• an offence against section 16 of the Crimes Act 1958 
(causing serious injury intentionally);  

• an offence against section 63A of the Crimes Act 1958 
(kidnapping);  

• an offence against section 197A of the Crimes 
Act 1958 (arson causing death);  

• the offence of kidnapping at common law; 

• an offence against section 71AA of the Drugs, Poisons 
and Controlled Substances Act 1981 (trafficking in a 
drug or drugs of dependence—commercial quantity);  

• an offence against section 72A of the Drugs, Poisons 
and Controlled Substances Act 1981 (cultivation of 
narcotic plants—commercial quantity);  

• an offence against section 4B(1) of the Terrorism 
(Community Protection) Act 2003 (providing 
documents or information facilitating terrorist acts).   
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Clause 4 provides sentencing guidelines for category 1 offences and 
category 2 offences.  It excludes the availability of non-custodial 
orders for category 1 offences.  Non-custodial orders may only be 
imposed for category 2 offences in certain circumstances. 

Subclause (1) inserts new subsections (2G) to (2I) after 
section 5(2F) of the Sentencing Act 1991. 

New section 5(2G) of the Sentencing Act 1991 provides that, in 
sentencing an offender for a category 1 offence, a court must 
make a custodial order under Division 2 of Part 3 (that is not a 
sentence of imprisonment combined with a community correction 
order, imposed in accordance with section 44).   

New section 5(2H) of the Sentencing Act 1991 provides that, in 
sentencing an offender for a category 2 offence, a court must 
make a custodial order under Division 2 of Part 3 (that is not a 
sentence of imprisonment combined with a community correction 
order, imposed in accordance with section 44) unless the 
following applies— 

(a) the offender has assisted or has given an undertaking to 
assist, after sentencing, law enforcement authorities in 
the investigation or prosecution of an offence; or 

(b) the offender—  

(i) is of or over the age of 18 years but under 
21 years at the time of the commission of the 
offence; and  

(ii) proves on the balance of probabilities that he or 
she has a particular psychosocial immaturity that 
has resulted in a substantially diminished ability 
to regulate his or her behaviour in comparison 
with the norm for persons of that age; or  

(c) the offender proves on the balance of probabilities 
that—  

(i) at the time of the commission of the offence, he 
or she had impaired mental functioning that is 
causally linked to the commission of the offence 
and substantially reduces the offender's 
culpability; or  
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(ii) he or she has impaired mental functioning that 
would result in the offender being subject to 
significantly more than the ordinary burden or 
risks of imprisonment; or  

(d) the court proposes to make a Court Secure Treatment 
Order or a residential treatment order in respect of the 
offender; or  

(e) there are substantial and compelling circumstances that 
justify not making a custodial order under Division 2 of 
Part 3 (that is not a sentence of imprisonment combined 
with a community correction order, imposed in 
accordance with section 44). 

Note 1 at the foot of new subsection (2H)(a) provides that 
section 5(2AB) of the Sentencing Act 1991 also applies.  
Section 5(2AB) requires that, if in sentencing an offender, a 
court imposes a less severe sentence that it would otherwise 
have imposed because of an undertaking given by the offender 
to assist law enforcement authorities in the investigation or 
prosecution of an offence, this must be announced by the court 
and noted in the court record.   

Note 2 at the foot of new subsection (2H)(a) of the 
Sentencing Act 1991 provides that, if an offender fails to 
fulfil an undertaking, the Director of Public Prosecutions has a 
right under section 291 of the Criminal Procedure Act 2009 
to appeal against the less severe sentence imposed. 

New section 5(2I) of the Sentencing Act 1991 sets out the 
matters that the court must have regard to when determining 
whether there are substantial and compelling circumstances 
under new section 5(2H)(e) of the Sentencing Act 1991 that 
justify imposing a non-custodial order for a category 2 offence.   

New section 5(2I) of the Sentencing Act 1991 provides that a 
court must have regard to— 

• Parliament's intention that in sentencing an offender 
for a category 2 offence, only a custodial order 
under Division 2 of Part 3 (that is not a sentence of 
imprisonment combined with a community correction 
order, imposed in accordance with section 44) should 
ordinarily be made; and 
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• whether the cumulative impact of the circumstances of 
the case would justify a departure from such a sentence. 

Subclause (2) substitutes the words "A court" with "Subject to 
subsections (2G) and (2H), a court" in section 5(3), (4), (4B) 
and (4C) of the Sentencing Act 1991.  Section 5 of the 
Sentencing Act 1991 sets out the sentencing hierarchy, 
including governing principles and sentencing considerations.  
These consequential amendments to section 5 of the Sentencing 
Act 1991 ensure that, when a court is considering imposing a 
non-custodial sentence, it must consider the new sentencing 
guidance for category 1 offences and category 2 offences 
provided for in new subsections (2G) and (2H) of the 
Sentencing Act 1991. 

Clause 5 inserts new subparagraphs (ia) and (ib) after section 
6AAA(1)(b)(i) of the Sentencing Act 1991 to provide that the 
court must state the sentence and non-parole period (if any) that 
it would have imposed but for the offender's plea of guilty, if the 
sentence imposed is— 

• an order that the offender serve a term of imprisonment; 
or 

• a community correction order for a period of 2 years or 
more. 

Section 6AAA(1)(b) of the Sentencing Act 1991 already 
requires that a court state the sentencing discount when 
imposing a custodial order under Division 2 of Part 3 of the 
Sentencing Act 1991 or certain fines.  The purpose of clause 5 
is to clarify that a section 6AAA statement is required for the 
following orders made under the Sentencing Act 1991— 

• orders to imprison made under section 7(1)(a) 
(whether for a State or a Commonwealth offence 
or both) and orders to imprison combined with a 
community correction order made in accordance 
with section 44; and 

• community correction orders for a period of 2 years 
or more, made under section 37. 
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Clause 6 inserts new section 11(2A) into the Sentencing Act 1991 to 
provide that if the court makes a community correction order 
combined with an order of imprisonment (in accordance with 
section 44), it must not fix a non-parole period as part of the 
sentence under section 11(2).  Section 11(2) of the Sentencing 
Act 1991 provides that when a court imposes a sentence of less 
than 2 years but not less than one year, the court may fix a 
non-parole period.   

Section 44 of the Sentencing Act 1991 provides that a court may 
make a community correction order in addition to a sentence of 
imprisonment, only if the unserved portion of the sentence of 
imprisonment is 2 years or less.  Note that clause 12(1) of the Bill 
amends section 44(1) of the Sentencing Act 1991 to reduce this 
period from 2 years or less to one year or less.  Clause 6 ensures 
that where a combined sentence is imposed, an offender cannot 
be released on parole before commencing the community 
correction order component of the sentence. 

Clause 7 amends section 18ZI(3) of the Sentencing Act 1991 to replace an 
outdated reference to "section 91 of the Corrections Act 1986, 
an officer" with a reference to the current provision, being 
"section 104ZY of the Corrections Act 1986, a relevant person". 

Clause 8 amends section 18ZQ(10) of the Sentencing Act 1991 to 
replace an outdated reference to "section 91 of the Corrections 
Act 1986, an officer" with "section 104ZY of the Corrections 
Act 1986, a relevant person".   

Clause 9 is a consequential amendment to section 37 of the 
Sentencing Act 1991, which provides for when a court 
may make a community correction order in respect of an 
offender.  This consequential amendment is required as a 
result of clause 4 of the Bill, which restricts the making of 
non-custodial orders for category 1 offences and category 2 
offences. 

Clause 10 substitutes section 38(1)(b) of the Sentencing Act 1991 to 
provide that the maximum length of a community correction 
order made by the County Court or Supreme Court, in respect 
of one or more offences, is 5 years.   
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Currently, section 38(1)(b) allows the higher courts to impose 
a community correction order up to the length of the maximum 
term of imprisonment for the offence.  This new 5 year 
maximum for the higher courts mirrors the maximum length  
of a community correction order that can be imposed by the 
Magistrates' Court in respect of three or more offences under 
current section 38(1)(a)(iii) of the Sentencing Act 1991.   

Clause 11 substitutes section 41A of the Sentencing Act 1991 to provide 
that a court must not impose on an offender, in respect of 2 or 
more offences, cumulative community correction orders to take 
effect in succession for a period exceeding 5 years. 

Currently, section 41A provides that the Magistrates' Court 
must not impose on an offender in respect of several offences 
committed at the same time cumulative community correction 
orders to take effect in succession for a period exceeding 5 years 
(consistent with the maximum length of a single community 
correction order that may be made by the Magistrates' Court 
under section 38(1)(a)(iii) in respect three or more offences).   

Given the amendment made by clause 10 of the Bill (to limit 
the length of community correction orders made by the higher 
courts to 5 years), amendment to section 41A of the Sentencing 
Act 1991 is also required to extend the 5 year limitation on 
cumulative correction orders in respect of multiple offences to 
the higher courts. 

Clause 12 amends provisions in the Sentencing Act 1991 providing for 
imprisonment and community correction orders. 

Subclauses (1)(a) and (2) are consequential amendments, 
required as a result of clause 4 of the Bill, which restricts the 
making of non-custodial orders for category 1 offences and 
category 2 offences.  They provide that the making of a 
combined imprisonment order and community correction order 
in accordance with section 44 of the Sentencing Act 1991 is 
subject to any specific provision relating to the offence. 

Subclause (1)(b) substitutes a reference to 2 years in 
section 44(1) of the Sentencing Act 1991 with one year.  
The purpose of this amendment is to reduce the period of 
imprisonment that can be combined with a community 
correction order from 2 years to one year.   
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Subclause (3) substitutes the wording of section 44(1B) of the 
Sentencing Act 1991, so that it is in line with the wording of the 
substituted section 41A of the Sentencing Act 1991 (as amended 
by clause 11 of the Bill) in how the offences are described. 

Subclause (4) omits from section 44(3) of the Sentencing 
Act 1991 reference to an offender being released on parole on 
the completion of the parole period (as defined in section 55(1) of 
the Corrections Act 1986).  This consequential amendment 
is required as a result of clause 6 of the Bill, which ensures that 
where a combined order is made, an offender cannot be released 
on parole before commencing the community correction order. 

Clause 13 inserts a new section 71A after section 71 of the Sentencing 
Act 1991, providing that any orders made by a court under 
Division 1 of Part 3BA of the Sentencing Act 1991 in respect 
of an offence are subject to any specific provision relating to 
the offence.  This consequential amendment is required to 
ensure these non-custodial orders are not available for category 1 
offences or, unless the circumstances set out in paragraphs (a) 
to (e) of section 5(2H) of the Sentencing Act 1991 exist, for 
category 2 offences. 

Clause 14 substitutes paragraphs (a) and (b) in the definition of data 
controller, in section 105(1) of the Sentencing Act 1991.  
The data controller holds the official records of convictions 
for the purposes of Part 8 (Historical homosexual convictions) 
of Sentencing Act 1991 and is defined in section 105(1) by 
reference to the relevant agency.   

Clause 14 amends the definition of data controller to more 
accurately describe the senior officer responsible for official 
records in relation to the following agencies— 

• the Supreme Court, means the prothonotary of the 
Supreme Court; 

• the County Court, means the registrar of the County 
Court; 

• the Magistrates' Court, means the principal registrar 
of the Magistrates' Court; 
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• the Children's Court, means the principal registrar  
of the Children's Court; 

• VCAT, means the principal registrar of VCAT. 

Clause 15 inserts new section 105AA after section 105 of the 
Sentencing Act 1991, to clarify the application to Part 8 
(Historical homosexual convictions) of the Sentencing Act 1991 
to the Children's Court and certain former courts.  The new 
section 105AA provides that, despite section 4 (which provides 
that the Sentencing Act 1991 applies to all courts except the 
Children's Court), Part 8 applies to convictions for a historical 
homosexual offence made at any time by any court, including— 

• the several Magistrates' Courts that existed immediately 
before the commencement of Part 2 of the Magistrates' 
Court Act 1989, including any such court when it was 
called and known as a court of petty sessions; and 

• the several children's courts that existed immediately 
before the commencement of section 8 of the Children 
and Young Persons Act 1989; and 

• a court of general sessions that existed before the 
commencement of the County Court (Jurisdiction) 
Act 1968. 

Clause 16 omits the words "committed at the same time" from section 113B 
of the Sentencing Act 1991.  Section 113B currently provides 
that the maximum cumulative term of imprisonment that may be 
imposed by the Magistrates' Court in respect of several offences 
committed at the same time is 5 years.  Omission of the words 
"committed at the same time" is consistent with amendments 
made to sections 41A and 44(1B) of the Sentencing Act 1991 
(by clauses 11 and 12(3) of the Bill). 

Clause 17 inserts a new section 160 at the end of Part 12 (Transitionals) of 
the Sentencing Act 1991.  The new section 160 provides that— 

• The amendments made to the Sentencing Act 1991 
by Part 2 of the Sentencing (Community Correction 
Order) and Other Acts Amendment Act 2016 
(other than sections 3 and 4) apply to the sentencing of 
an offender on or after the commencement of that Part, 
irrespective of when the offence was committed or the 
finding of guilt was made. 
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• The amendments made to the Sentencing Act 1991 
by sections 3 and 4 of the Sentencing (Community 
Correction Order) and Other Acts Amendment 
Act 2016 apply only to offences alleged to have been 
committed after the commencement of those sections. 

• For the purposes of subsection (2), if an offence is 
alleged to have been committed between 2 dates, one 
before and one on or after the commencement of 
sections 3 and 4 of the Sentencing (Community 
Correction Order) and Other Acts Amendment 
Act 2016, it is alleged to have been committed before 
that commencement. 

Part 3—Amendment of Bail Act 1977 

Clause 18 repeals section 29 of the Bail Act 1977, which requires the 
Director of Public Prosecutions to provide notice of trial date to 
the accused and any sureties.  This requirement is redundant and 
does not reflect current practice. 

Clause 19 repeals section 30(3) of the Bail Act 1977, which provides that 
a certificate purporting to be signed by the Director of Public 
Prosecutions as to the giving of notice of trial date shall be prima 
facie evidence of the service of the notice.  This provision is 
related to the requirement to give notice of trial date under 
section 29 of the Bail Act 1977 and is also redundant.   

Part 4—Amendments consequential on this Act 

Clause 20 provides for consequential amendments to the Crimes Act 1958. 

Subclause (1) inserts a note at the foot of section 3(1) of the 
Crimes Act 1958, which provides the penalty for murder.  
The new note provides that murder is a category 1 offence, 
requiring the imposition of a custodial order under section 5(2G) 
of the Sentencing Act 1991. 

Subclauses (2), (3) and (4) amend section 5 of the Crimes 
Act 1958, which provides the penalty for manslaughter.   

• Subclause (2) removes the ability of a court to impose 
a fine for manslaughter in addition to or instead of 
imprisonment.   
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• Subclause (3) inserts a new note before note 1 at the 
foot of section 5, which provides that manslaughter is 
a category 2 offence under the Sentencing Act 1991 
requiring the imposition of a custodial order unless 
the circumstances set out in paragraphs (a) to (e) of 
section 5(2H) of the Sentencing Act 1991 exist.   

• Subclause (4) makes consequential amendments to 
renumber the notes at the foot of section 5 of the 
Crimes Act 1958, required as a result of the insertion 
of the new note (inserted by subsection (3) of this 
section). 

Subclause (5) inserts a note at the foot of section 5A of the 
Crimes Act 1958, which provides for the offence of child 
homicide.  The new note provides that child homicide is a 
category 2 offence under the Sentencing Act 1991 requiring 
the imposition of a custodial order, unless the circumstances set 
out in paragraphs (a) to (e) of section 5(2H) of the Sentencing 
Act 1991 exist. 

Subclause (6) inserts a note at the foot of section 15A(1) of the 
Crimes Act 1958, which provides for the offence of causing 
serious injury intentionally in circumstances of gross violence.  
The new note provides that an offence against section 15A(1) 
of the Crimes Act 1958 is a category 1 offence, requiring the 
imposition of a custodial order under section 5(2G) of the 
Sentencing Act 1991. 

Subclause (7) consequentially amends note 3 at the foot of 
section 15A of the Crimes Act 1958 to insert a reference to 
section 5(2G) of the Sentencing Act 1991. 

Subclause (8) inserts a note at the foot of section 15B(1) of the 
Crimes Act 1958, which provides for the offence of causing 
serious injury recklessly in circumstances of gross violence.  
The new note provides that an offence against section 15B(1) 
of the Crimes Act 1958 is a category 1 offence, requiring the 
imposition of a custodial order under section 5(2G) of the 
Sentencing Act 1991. 

Subclause (9) consequentially amends note 3 at the foot of 
section 15B of the Crimes Act 1958 to insert a reference to 
section 5(2G) of the Sentencing Act 1991. 
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Subclauses (10) and (11) amend section 16 of the Crimes 
Act 1958, which provides for the offence of causing serious 
injury intentionally.   

Subclause (10) inserts a new note before note 1 at the foot of 
section 16 of the Crimes Act 1958.  The new note 1 provides 
that an offence against this section is a category 2 offence under 
the Sentencing Act 1991 requiring the imposition of a custodial 
order unless the circumstances set out in paragraphs (a) to (e) of 
section 5(2H) of the Sentencing Act 1991 exist. 

Subclause (11) makes consequential amendments to renumber 
the notes at the foot of section 16 of the Crimes Act 1958, 
required as a result of the insertion of new note 1 (inserted by 
subsection (10) of this section) and to insert a reference to 
section 5(2H) of the Sentencing Act 1991 in new renumbered 
note 4. 

Subclause (12) inserts a note at the foot of section 38(2) of the 
Crimes Act 1958, which provides the penalty for rape.  The new 
note provides that an offence against section 38(1) of the Crimes 
Act 1958 is a category 1 offence, requiring the imposition of a 
custodial order under section 5(2G) of the Sentencing Act 1991. 

Subclause (13) inserts a note at the foot of section 39(2) of 
the Crimes Act 1958, which provides the penalty for rape by 
compelling sexual penetration.  The new note provides that an 
offence against section 39(1) of the Crimes Act 1958 is a 
category 1 offence, requiring the imposition of a custodial order 
under section 5(2G) of the Sentencing Act 1991. 

Subclause (14) inserts a note at the foot of section 44(1) of the 
Crimes Act 1958, which provides for the offence of incest with 
a person's child, other lineal descendent or step-child.  The new 
note provides that an offence against section 44(1) of the Crimes 
Act 1958 is a category 1 offence requiring the imposition of a 
custodial order under section 5(2G) of the Sentencing Act 1991 
if the victim was, at the time of the offence, under the age of 18.   

Subclause (15) inserts a note at the foot of section 44(2) of the 
Crimes Act 1958, which provides for the offence of incest with 
a child, other lineal descendent or step-child under the age of 18 
of the person's de facto spouse.  The new note provides that 
an offence against section 44(2) of the Crimes Act 1958 is a 
category 1 offence, requiring the imposition of a custodial order 
under section 5(2G) of the Sentencing Act 1991.   
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Subclause (16) inserts a note at the foot of section 45(2) of 
the Crimes Act 1958, which provides the penalties for sexual 
penetration of child under the age of 16.  The new note provides 
that an offence against section 45(1) of the Crimes Act 1958 
committed in the circumstance of aggravation described in 
subsection (2)(a) is a category 1 offence, requiring the 
imposition of a custodial order under section 5(2G) of the 
Sentencing Act 1991.   

Subclause (17) inserts a note at the foot of section 47A(4) of 
the Crimes Act 1958, which provides the penalty for persistent 
sexual abuse of child under the age of 16.  The new note provides 
that an offence against section 47A(1) of the Crimes Act 1958 is 
a category 1 offence, requiring the imposition of a custodial order 
under section 5(2G) of the Sentencing Act 1991.   

Subclause (18) inserts a note at the foot of section 63A of the 
Crimes Act 1958, which provides for the offence of kidnapping.  
The new note provides that an offence against section 63A of the 
Crimes Act 1958 is a category 2 offence under the Sentencing 
Act 1991 requiring the imposition of a custodial order, unless the 
circumstances set out in paragraphs (a) to (e) of section 5(2H) 
of the Sentencing Act 1991 exist. 

Subclause (19) inserts a note at the foot of section 197A of 
the Crimes Act 1958, which provides for the offence of arson 
causing death.  The new note provides that an offence against 
section 197A of the Crimes Act 1958 is a category 2 offence 
under the Sentencing Act 1991 requiring the imposition 
of a custodial order, unless the circumstances set out in 
paragraphs (a) to (e) of section 5(2H) of the Sentencing 
Act 1991 exist. 

Subclause (20) inserts a note at the foot of section 320 of the 
Crimes Act 1958, which provides the maximum term of 
imprisonment for certain common law offences including 
kidnapping.  The new note provides that the offence of 
kidnapping at common law is a category 2 offence under the 
Sentencing Act 1991 requiring the imposition of a custodial 
order, unless the circumstances set out in paragraphs (a) to (e) 
of section 5(2H) of the Sentencing Act 1991 exist. 
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Clause 21 provides for consequential amendments to the Drugs, Poisons 
and Controlled Substances Act 1981. 

Subclause (1) substitutes the note at the foot of section 71(1) 
of the Drugs, Poisons and Controlled Substances Act 1981, 
which provides for the offence of trafficking in a drug or drugs of 
dependence—large commercial quantity.  The substituted note 1 
provides that an offence against section 71(1) of the Drugs, 
Poisons and Controlled Substances Act 1981 is a category 1 
offence, requiring the imposition of a custodial order under 
section 5(2G) of the Sentencing Act 1991.   

Subclause (2) inserts a note at the foot of section 71AA of the 
Drugs, Poisons and Controlled Substances Act 1981, which 
provides for the offence of trafficking in a drug or drugs of 
dependence—commercial quantity.  The new note provides that 
an offence against section 71AA of the Drugs, Poisons and 
Controlled Substances Act 1981 is a category 2 offence under 
the Sentencing Act 1991 requiring the imposition of a custodial 
order, unless the circumstances set out in paragraphs (a) to (e) of 
section 5(2H) of the Sentencing Act 1991 exist. 

Subclause (3) substitutes the note at the foot of section 72 of the 
Drugs, Poisons and Controlled Substances Act 1981, which 
provides for the offence of cultivation of narcotic plants—large 
commercial quantity.  The substituted note 1 provides that an 
offence against section 72 of the Drugs, Poisons and Controlled 
Substances Act 1981 is a category 1 offence, requiring the 
imposition of a custodial order under section 5(2G) of the 
Sentencing Act 1991.   

Subclause (4) inserts a note at the foot of section 72A of the 
Drugs, Poisons and Controlled Substances Act 1981, which 
provides for the offence of cultivation of narcotic plants—
commercial quantity.  The new note provides that an offence 
against section 72A of the Drugs, Poisons and Controlled 
Substances Act 1981 is a category 2 offence under the 
Sentencing Act 1991 requiring the imposition of a custodial 
order, unless the circumstances set out in paragraphs (a) to (e) 
of section 5(2H) of the Sentencing Act 1991 exist. 

Clause 22 inserts a note at the foot of section 4B(1) of the Terrorism 
(Community Protection) Act 2003, which provides for the 
offence of providing documents or information facilitating 
terrorist acts.  The new note provides that an offence against 
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section 4B(1) of the Terrorism (Community Protection) 
Act 2003 is a category 2 offence under the Sentencing  
Act 1991 requiring the imposition of a custodial order, 
unless the circumstances set out in paragraphs (a) to (e) of 
section 5(2H) of the Sentencing Act 1991 exist. 

Part 5—Amendments consequential on the Crimes Amendment 
(Sexual Offences) Act 2016 

Clause 23 provides for amendments to the Sentencing Act 1991 
consequential on commencement on sections 15 and 16 of the 
Crimes Amendment (Sexual Offences) Act 2016.  The Crimes 
Amendment (Sexual Offences) Act 2016 will amend a number 
of sexual offence provisions in the Crimes Act 1958 that are 
defined as a category 1 offence for the purposes of the 
Sentencing Act 1991. 

Clause 23 amends the definition of category 1 offence in 
section 3(1) of the Sentencing Act 1991 by substituting 
paragraphs (f), (g), (h) and (i) with— 

(f) an offence against section 49A(1) of the Crimes 
Act 1958 (sexual penetration of a child under the age 
of 12);  

(g) an offence against section 49J(1) of the Crimes 
Act 1958 (persistent sexual abuse of a child under 
the age of 16);  

(h) an offence against section 50C(1) of the Crimes 
Act 1958 (sexual penetration of a child or lineal 
descendant) if the victim was, at the time of the 
offence, under the age of 18;  

(i) an offence against section 50D(1) of the Crimes 
Act 1958 (sexual penetration of a step-child) if the 
victim was, at the time of the offence, under the age 
of 18. 

Clause 24 provides for amendments to the Crimes Act 1958 
consequential on commencement on sections 15 and 16 of 
the Crimes Amendment (Sexual Offences) Act 2016. 

Subclause (1) inserts a new note after note 2 at the foot of 
section 49A of the Crimes Act 1958, which provides for the 
offence of sexual penetration of a child under the age of 12.  
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The new note 3 provides that an offence against section 49A(1) 
of the Crimes Act 1958 is a category 1 offence, requiring the 
imposition of a custodial order under section 5(2G) of the 
Sentencing Act 1991.   

Subclause (2) inserts a note at the foot of section 49J of the 
Crimes Act 1958, which provides for the offence of persistent 
sexual abuse of a child under the age of 16.  The new note 
provides that an offence against section 49J(1) of the Crimes 
Act 1958 is a category 1 offence, requiring the imposition of a 
custodial order under section 5(2G) of the Sentencing Act 1991.   

Subclause (3) inserts a new note after note 3 at the foot of 
section 50C of the Crimes Act 1958, which provides for the 
offence of sexual penetration of a child or lineal descendant.  
The new note 4 provides that an offence against section 50C(1) 
of the Crimes Act 1958 is a category 1 offence if the victim was, 
at the time of the offence, under the age of 18 requiring the 
imposition of a custodial order under section 5(2G) of the 
Sentencing Act 1991. 

Subclause (4) inserts a new note after note 3 at the foot of 
section 50D of the Crimes Act 1958, which provides for the 
offence of sexual penetration of a step-child.  The new note 4 
provides that an offence against section 50D(1) of the Crimes 
Act 1958 is a category 1 offence if the victim was, at the time 
of the offence, under the age of 18 requiring the imposition of a 
custodial order under section 5(2G) of the Sentencing Act 1991. 

Part 6—Minor amendment 

Clause 25 makes a minor amendment to note 2 at the foot of section 15B of 
the Crimes Act 1958, to correct a typographical error. 

Part 7—Repeal of amending Act 

Clause 26 provides that the Act is repealed on 2 October 2018.  The repeal 
does not affect the continuing operation of the amendments made 
by it (see section 15(1) of the Interpretation of Legislation 
Act 1984). 


