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Date:  March 8, 2017 
 
To:  Jane Rushford, Board Chair 
  Ollie Garrett, Board Member 
  Russ Hague, Board Member 
   
From: Joanna Eide, Policy and Rules Coordinator 
 
Copy: Rick Garza, Agency Director 
  Justin Nordhorn, Chief of Enforcement 
  Becky Smith, Licensing Director 
  Karen McCall, Agency Rules Coordinator 
  Peter Corier, Marijuana Examiners Unit   
 
Subject: Small Business Economic Impact Statement  
 Lab QA Rules Supplemental CR-102 
 
Chapter 19.85 RCW, the Regulatory Fairness Act, requires an analysis of the economic 
impact proposed rules will have on regulated businesses. Preparation of a Small 
Business Economic Impact Statement is required when proposed rules will impose 
more than minor costs on businesses.  
 
“Minor cost” means a cost that is less than 1% of annual payroll or the greater of either 
.3% of annual revenue or $100.  
 
“Small business” means any business entity that is owned and operated independently 
from all other businesses and has 50 or fewer employees.  
 
Describe the proposed rule changes, including a brief history of the issue and an 
explanation of why the proposed rule change is needed. 
 
Rule changes are needed regarding laboratory certification requirements, proficiency 
testing, pesticide action levels, requirements to promote lab accuracy and consistency, 
and quality assurance requirements. Rule changes are needed to protect consumer 
safety through ensuring laboratories employ appropriate testing methodologies and 
achieve accurate testing results for marijuana. Creating proficiency testing requirements 
to achieve and maintain certification and parameters for laboratories will promote 
accuracy and accountability in marijuana testing by certified laboratories. Additionally, 
current permanent rules provide how a laboratory may be certified by the WSLCB, but 
do not contain provisions on what a laboratory must do to remain certified or how the 
WSLCB may suspend or revoke the certification of a laboratory. WSLCB needs the 
authority to suspend or revoke the certification of a laboratory that does not follow rule 
requirements for testing or for those laboratories that do not consistently achieve 
accurate testing results. 
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Rules for pesticide action levels are needed for pesticide action levels for pesticides not 
allowable for use in the production of marijuana. Currently, permanent rules contain a 
zero tolerance for disallowed pesticides, which is unworkable and virtually untestable. 
The WSLCB needs action levels for pesticides to determine when a sample should fail 
quality assurance testing and when a recall should be initiated. 
 
The WSLCB convened an informal work group to gather information and receive 
recommendations for the changes proposed in this rulemaking. The work group was 
comprised of WSLCB staff, certified labs, marijuana businesses, WSLCB’s certifying 
and auditing vendor, and other state agencies, including the Department of Health, the 
Department of Agriculture, and the Department of Ecology. Several meetings were held 
over a period of six months to gather information and suggestions for this rulemaking in 
addition to the comments and recommendations received as part of the rulemaking 
process. 
 
Identify which businesses are required to comply with the proposed rule 
changes. How many businesses of each type are involved? (Use the North 
American Industry Classification System (NAICS) codes where possible). 
 
There are no NAICS codes for marijuana production, processing, or retail businesses. 
There is no current data on payroll for marijuana production, processing, retail, or 
testing businesses. Certified labs and licensed producers and processors will be 
required to adhere to the proposed rule changes. 
 
The following numbers are based on information pulled on March 3, 2017. 
 
Certified Laboratories: 18 
Licensed Producers/Processors: 968 
Licensed Producers: 169 
Licensed Processors: 152 
 
Producers by Tier (active): 

- Tier 1 (up to 2,000 sq. ft.): 210 
- Tier 2 (2,000 – 10,000 sq. ft.): 492 
- Tier 3 (10,000 – 30,000 sq. ft.): 435 

 
 
Summary of the compliance requirements included in the proposed rule changes. 
 
The proposed rules include the following compliance requirements: 

- Increases and adjustments to quality assurance (QA) testing requirements. 
- Additions, including recordkeeping and testing methodology adjustments, to the 

good laboratory practice checklist in WAC 314-55-103, incorporating 5.4 of ISO 
17025. 
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- Proficiency testing (PT) requirements for labs seeking certification and for 
certified labs to maintain certification. 

- Pesticide action levels to detect compliance with restrictions on the use of 
pesticides. 

- Sample labeling requirements are adjusted to clearly mark samples with all 
necessary information for identification. 

 
Analyze the probable cost of compliance.  Identify the probable costs to comply 
with the proposed rule changes, including: cost of equipment, supplies, labor, 
professional services and increased administrative costs; and whether 
compliance with the proposed rule will cause businesses to lose sales or 
revenue. 
 
Lab equipment cost estimates for testing water activity rate (new): $1200-$4000. These 
equipment costs are one-time costs. Ongoing costs are estimated at ten percent of the 
initial equipment cost per year, at a rate of $120-$400. 
 
Lab equipment costs for mycotoxin testing (new): Mycotoxin testing can be 
accomplished with a liquid chromatography system with a mass spectrometer (LC/MS) 
or by purchasing Enzyme-Linked Immunosorbent Assay (ELISA) kits. It is estimated 
that about half of the certified labs could use existing equipment to perform these new 
testing requirements. 
 
Increased inspections for auditing of certified labs due to changes with the good 
laboratory practice checklist in WAC 314-55-103. These changes also include increased 
recordkeeping requirements and may require increased training of employees of 
certified labs. 
 
Increased residual solvent testing requirements will also result in some additional 
administrative and operational costs for certified labs. 
 
Labs may collect samples if they choose, which may result in an increased cost to 
producers and processors should they agree to this, but would be an optional cost. 
 
Some labs estimate the need for all additional equipment to adjust to the changes in the 
proposed rules will cost around $500,000. If this is true, they estimate that if sample 
volumes increase at a rate of 50% per year and assume that labs intend to aim for a 24 
month return on investment for purchasing that equipment, the five labs that do the 
majority of the QA testing in Washington will need to increase average per sample price 
for QA testing by $17.42 to meet that return on investment goal. However, WSLCB’s 
certifying and auditing vendor believes that around half of the currently certified labs 
already have the equipment to comply with the majority of the proposed changes in this 
rulemaking. 
 
 
 



 

SBEIS – Lab QA Rules Supp CR-102  3/8/17 

Professional services.  
Labs will need to use professional services of WSLCB approved proficiency testing 
providers. Proficiency testing (PT) – currently required by emergency rule. This 
rulemaking will make those requirements permanent. Under these proposed rules, labs 
must successfully complete PT for each field of testing the lab seeks to be certified for. 
Certified labs must participate in two rounds of PT per year for each field of testing and 
maintain a passing score on an ongoing basis, in a minimum of two out of three 
successive rounds of PT. Currently, there are three PT programs available: potency 
analysis, microbial analysis, and residual solvents. As more PT programs for other fields 
of testing become available, certified labs will be required to complete those programs 
for the fields of testing that the lab is certified for. Costs for compliance should decrease 
over time as more PT programs become available on the market and competition 
increases. Examples of PT testing costs range from $75 for one calibration to $575 for a 
Blind PT for THC and Cannabinol. Many PT rounds are priced around $250 per round, 
though some are higher. 
 
Marijuana producers and processors will have to continue to use the services of one or 
more certified labs to provide required quality assurance tests under current rules and 
the proposed changes to rules in this rulemaking. 
 
Whether the increased costs will result in lost sales or revenue.  
Licensed marijuana businesses may see a small loss comparative to overall wholesale 
value of lots in sales due to increased testing requirements and increased costs for labs 
to comply with the requirements, which will likely be passed on to the marijuana 
businesses by the labs. Increased testing costs and administrative costs for certified lab 
compliance with the changes may be offset by increases to testing charges to licensed 
marijuana producers and processors. These increased costs may be passed on to 
consumers at retail. 
 
Analyze whether the proposed rule changes may impose more than minor costs 
on businesses in the industry. 
 
“Minor cost” means a cost that is less than 1% of annual payroll or the greater of either 
.3% of annual revenue or $100. Based upon the available data, costs of compliance and 
administrative costs, and increases to testing requirements, the WSLCB concludes that 
the proposed rule changes may result in more than minor costs to businesses in the 
marijuana industry depending on the business size involved. 
 
Average wholesale price per gram of marijuana was $2.98 over the past year (2016). 
The average retail price of marijuana per gram, including excise tax, was $8.61 in the 
month of October 2016. On average, the price per gram of marijuana from October 
2015 to October 2016 was approximately $8.67/gram. Since the WSLCB is reverting to 
the lot/batch sizes in current rule and the sample sizes as provided in current rule in this 
proposal, no losses should be incurred as far as in the wholesale value of marijuana. 
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Lot size Total lot 
wholesale 
value 

# of samples Total grams Costs 
(wholesale 
sales) 

Up to 5 lbs. 
(2268 grams) 

$6,758.64 3 6 $17.88 

 
The impact of costs incurred will depend on the amount of marijuana produced or 
processed by licensees, which varies by licensee. 
 
According to industry and through researching pricing for QA tests that currently 
certified labs offer, pricing estimated averages for QA testing under current rules and 
the proposed changes in this rulemaking are as follows: 
 
Test Current rules costs Proposed rules costs 
Potency $40.00 $40.00 (no change) 
Microbial $40.00 $40.00 (no change) 
Mycotoxin N/A $20.00 
Residual Solvent $40.00 $60.00 

 
As detailed above, costs for testing for each lot will increase, on average, by $40.00 
where mycotoxin testing is required. Mycotoxin testing is not required in every case, and 
replaces the microbiological screening requirements in many cases where it is required. 
These estimates are conservative, so actual costs impacts may be lower. 
 
Costs may be passed along to the ultimate consumer at retail. Some retailers have 
stated screening marijuana products for toxins is a selling point and converts customers 
to the regulated marijuana market rather than the illicit market. 
 
Determine whether the proposed rule may have a disproportionate impact on 
small businesses as compared to the 10 percent of businesses that are the 
largest businesses required to comply with the proposed rule. 
 
It is likely that the quality assurance testing changes will disproportionately impact 
smaller producers and processors simply because they produce smaller amounts of 
product overall, so costs are a larger percentage of their business costs. However, the 
changes proposed in this supplemental CR-102 which revert back to the lot size and 
sample sizes in current rules will avoid the costs increases that were associated with 
the proposed changes in the CR-102. 
 
It is estimated that virtually all of the certified labs qualify as small businesses. For this 
reason, all changes to rule requirements will impact those small businesses. 
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If the proposed rule changes have a disproportionate impact on small 
businesses, identify the steps taken to reduce the costs of the rule on small 
businesses.  If the costs cannot be reduced, provide a clear explanation of why or 
the justification for not reducing costs. 
 
The WSLCB initially considered adopting a requirement that labs seeking certification to 
test marijuana and current certified labs achieve ISO 17025 accreditation as a condition 
of acquiring and maintaining WSLCB certification. The costs associated with achieving 
ISO accreditation would have been quite substantial and ongoing and labs expressed 
concerns relative to that. Instead, WSLCB worked with its certifying and auditing vendor 
to incorporate certain provisions (section 5.4 – Test and Calibration Methods and 
Method Validation) from ISO accreditation into its good laboratory standards checklist, 
rather than requiring ISO accreditation. This change was also recommended by certified 
labs that participated in informal work group discussions. This change will help to 
achieve the goals of promoting good laboratory practices, sound testing methodologies, 
consistency, and accuracy while avoiding the higher costs of ISO accreditation in 
addition to lab certification costs. The new items in the good laboratory standards 
checklist in WAC 314-55-103 will increase costs and compliance requirements for labs, 
including increased auditing costs, but at a lesser expense than ISO accreditation. 
 
The WSLCB initially proposed changes to lot sizes and sampling requirements, as well 
as requiring three separate potency tests as part of the CR-102 for this rulemaking. The 
changes proposed in this supplemental CR-102 revert back to the lot size and sample 
sizes/amounts in current rules and single potency test requirement, which will avoid the 
costs increases that were associated with the proposed changes to those requirements 
in the CR-102. 
 
Added mycotoxin testing as a required QA test. This change is proposed as a response 
to removal of certain microbiological tests requirements, and due to the value to 
consumer safety that screening for mycotoxin affords. This change makes mycotoxin 
testing requirements consistent with the Washington Department of Health’s rules for 
compliant products in chapter 246-70 WAC. This adjustment does not result in a net 
increase to testing costs where it replaces microbiological screening, and some industry 
members estimate that licensed marijuana producers in Washington could collectively 
save upwards of $30 million due to the adjustments in the microbiological limits tests. 
However, due to other changes in QA testing requirements, specifically with the 
requirement of three potency tests rather than one, industry members estimate a 25% 
increase to testing costs. This estimate may be higher than actual cost impacts due to 
mitigating factors, such as the removal of some testing requirements, flexibility of lot 
sizes, and ability to pass along additional costs to consumers. Some industry members 
have expressed that the monetary benefit of the proposed rules to the marijuana 
producers may “far outweigh any costs associated with enhanced quality assurance.” 
 
Adjustments to when testing must be performed are proposed to allow for greater 
flexibility while still ensuring the proper tests are performed prior to products being sold 
at retail. This change was made to promote flexibility aimed at cost savings. Specifically, 



 

SBEIS – Lab QA Rules Supp CR-102  3/8/17 

it will avoid having to test certain products (concentrates) twice prior to being sold at 
retail. 
 
Costs will likely be passed along to consumers at retail, which is a mitigating factor. The 
additional costs associated with the increased testing, proficiency testing, and good 
laboratory practice checklist enhancements are necessary to promote accurate testing 
and information for consumers. Many of the changes proposed in this rulemaking are to 
include standards that are common for environmental labs which are similar to certified 
labs that test cannabis in Washington and are necessary to promote consistency, 
accuracy, and the proper information provided to consumers at retail. 
 
Though these proposed rule changes will mean increased costs for businesses in the 
marijuana industry, these costs are justifiable. Rule changes are needed to protect 
consumer safety and convey accurate information to consumers through ensuring 
laboratories employ appropriate testing methodologies and achieve accurate testing 
results for marijuana. Creating proficiency testing requirements to achieve and maintain 
certification and parameters for laboratories will promote accuracy and accountability in 
marijuana testing by certified laboratories. 
 
Describe how small businesses were involved in the development of the 
proposed rule. 
 
WSLCB staff held several meetings with industry members, certified labs, WSLCB’s 
certifying and auditing vendor, and other state agencies to inform the proposed rule 
changes in this CR-102 and to gather information relating to costs and effectiveness of 
potential rule changes. WSLCB staff collected comments both in writing and verbally 
from industry members as part of the rulemaking process and informal work group 
meetings. Many of the changes included in this rulemaking are directly in response to 
requests from certified labs and the cannabis industry, as well as recommendations 
from partner science agencies. Additionally, the Cannabis Alliance in conjunction with 
the Washington Cannabis Laboratory Association conducted a survey of marijuana 
licensees at each level of the cannabis market which it shared with the WSLCB to assist 
in the development of this SBEIS. WSLCB received and assessed a large volume of 
comments as part of the formal comment process with the CR-102. The WSLCB did 
additional outreach and information gathering with its certifying vendor, other states, 
and licensees and labs to develop the changes included in this supplemental CR-102. 
 
Identify the estimated number of jobs that will be created or lost as the result of 
compliance with the proposed rule changes. 
 
It is possible that these proposed rule changes could increase jobs in laboratories as 
additional tests would be required, which may create a need to hire additional staff. It is 
unclear whether the proposed changes will cause job losses as increased costs may be 
offset by passing along to the consumer at retail. 


